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INTRODUCTION

N

J

THE PAST TWO DECADES have witnessed increasing hostility towards religious minorities in Sri

Lanka. According to the Pew Research Centre’s Social Hostility Index, Sri Lanka scored 7.7 on

a 10-point scale - a figure indicating that the country demonstrates ‘very high' levels of social

hostility on issues involving religion.! This hostility is evidenced by the increasing rate of vio-

lence and harassment perpetrated against religious minorities.

In recent years, the growth of Sinhala Buddhist nation-
alism has resulted in the formation of militant groups
positioning themselves as protectors of Sinhala Bud-
dhism. This growing militancy has contributed to the
intensification of attacks on places of minority religious
worship, including churches, mosques and temples.? For
example, the National Christian Evangelical Alliance
(NCEASL) recorded 103 incidents against the Christian
community in 2013.> These figures represent a 98% in-
crease in incidents from 2012.* Further, the Secretariat
for Muslims recorded 284 incidents of threats, attempt-
ed attacks, harassment, incitements and provocations
directed at Muslims in 2013.°

Sri Lanka has a framework of legal protection that ex-
plicitly protects an individual’s freedom of religion.
When confronting challenges to religious freedom,
courts are faced with an important choice. One the one
hand, they can mediate tensions between different reli-
gious groups and strengthen institutional commitments
to religious tolerance and co-existence. One the other,

O
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they can acquiesce to idea that minority religions must
give way to the dominant religion, thereby exacerbat-
ing tensions between religious groups. In this context,
maintaining pluralism within Sri Lanka’s constitutional
democracy depends on the pursuit of the former ap-
proach.

This study examines a cross section of case law in order
to assess how far Sri Lanka’s judiciary has been willing
to go to uphold the freedom of religion. The report is
presented in three parts. The first part sets out the legal
framework applicable to religious freedom in Sri Lanka.
The second analyses how courts have interpreted and
applied this legal framework in the context of three di-
mensions, namely (1) the right to adopt and hold a reli-
gious belief (2) the right to manifest a religious belief (3)
the right to non-discrimination on the basis of religion.
The final part classifies the analysed cases on perceptual
maps to identify key trends in the judicial protection of
the freedom of religion in Sri Lanka.
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LEGAL FRAMEWORK:
SEGURING THE FREEDOM
OF RELIGION

N

A

SRI LANKA is party to a number of international treaties that guarantee the freedom of religion

and the right to non-discrimination on the grounds of religion. On the domestic front, there

are a number of Constitutional provisions which are applicable to religious freedom in the

country. These provisions are justiciable in the event there is an infringement.

INTERNATIONAL FRAMEWORK

Sri Lanka is party to a number of international treaties
that guarantee the freedom of religion and the right to
non-discrimination on the grounds of religion. For ex-
ample, Article 18 of the Universal Declaration of Hu-
man Rights (UDHR) provides that ‘everyone has a right

to freedom of thought, conscience and religion’.®

Further, Article 18 of the International Covenant
on Civil and Political Rights (ICCPR) states that the
freedom of religion ‘shall include freedom to have or
to adopt a religion or belief of his choice, and freedom,
either individually or in community with others and in
public or private, to manifest his religion or belief in
worship, observance, practice and teaching’.” The IC-
CPR also mandates that restrictions to an individual’s
freedom of religion may be ‘subject only to such lim-
itations as are prescribed by law and are necessary to
protect public safety, order, health, or morals or the fun-
damental rights and freedoms of others’.?

Meanwhile, the International Convention on the Elim-
ination of All Forms of Racial Discrimination (CERD)
introduces a prohibition on ‘hate speech’. Article 4(a)
of the Convention sets out four types of activities that
broadly fall within the ambit of ‘hate speech’: (1) dissem-
ination of ideas based on racial superiority; (2) dissemi-
nation of ideas based on racial hatred; (3) incitement to
racial discrimination; and (4) incitement to acts of ra-
cially motivated violence.” While this provision does not
directly deal with religious minorities (but applies in the
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case of ethno-religious minorities), the ICCPR extends
the principle to clearly cover religious minorities. Article
20(2) of the ICCPR stipulates: ‘Any advocacy of nation-
al, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited
by law’ (emphasis added).

Further, there are two UN General Assembly Decla-
rations that deal with religious freedom that deserve
mention. They are (1) The Declaration on the Rights of
Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities [1992] and (2) The Declaration
on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief [1981]. The
Declaration on Rights of Persons Belonging to Nation-
al or Ethnic, Religious and Linguistic Minorities gives
States guidelines to ensure that minority religious com-
munities are able to practice their religions free from any
form of discrimination.'”

The Declaration on the Elimination of All Forms of In-
tolerance and of Discrimination Based on Religion or
Belief outlines the rights that should be incorporated as
part of the ‘freedom of thought, conscience and reli-
gion’.!" According to Article 6 of the Declaration, these
rights should include the right to (a) teach a religion or
belief in places suitable for such purpose'? (b) establish
and maintain communications with individuals and
communities in matters of religion and belief*® (c) estab-
lish and maintain appropriate charitable or humanitari-
an institutions'* and (d) establish and maintain places for
religious worship.'
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DomMEesTIC FRAMEWORK

Constitutional Protection

The Constitutional provisions which are applicable to
religious freedom in Sri Lanka are 10, 12 and 14(1)(e)
of the Constitution. These provisions are justiciable (i.e.
enforceable in a court of law) in the event there is an
infringement or an imminent infringement of an indi-
vidual’s rights by executive or administrative action.'®

Meanwhile, Article 9 of the Constitution provides that
the state shall ‘give to Buddhism the foremost place and
accordingly it shall be the duty of the State to protect
and foster the Buddha Sasana, while assuring to all re-
ligions the rights granted by Article 10 and 14(e)’."” As
discussed later in this study, this provision has been the
subject of much of the Supreme Court’s jurisprudence
on religious freedom in Sri Lanka.

Article 10 provides that ‘every person is entitled to free-
dom of thought, conscience and religion, including the
freedom to have or to adopt a religion or belief of his
choice’. Article 10 is an absolute right and is not subject
to the restrictions enumerated in Article 15 of the Con-
stitution.' The recognition of the freedom of religion as
absolute was judicially recognised by the case of Premalal
Perera v. Weerasuriya," where the Supreme Court held:

Beliefs rooted in religion are protected. A religious
belief need not be logical, acceptable, consistent, or
comprehensible in order to be protected...the courts
are not arbiters of scriptural interpretation and
should not undertake to dissect religious beliefs.”

The Constitution, under Article 12, also provides for
the protection from discrimination on the grounds of
religion.?! Article 12(2) provides: ‘No citizen shall be dis-
criminated against on the grounds of race, religion, lan-
guage, caste, sex, political opinion, place of birth or any
such grounds’. Moreover, Article 12(3) states that ‘no
person...on the grounds of religion...shall be subject to
any disability, liability, restriction, or condition with re-

gard to...places of worship of his own religion’.*

Article 14(1)(e) of the Constitution states that ‘every citi-
zen is entitled to the freedom, either by himself or in as-
sociation with others, and either in public or in private,
to manifest his religion or belief in worship, observance,
practice and teaching’. Unlike Article 10, the rights con-
tained in Article 14(1)(e) can be restricted on the basis of:

National security, public order and the protection
of public health or morality, or for the purpose of
securing due recognition and respect for the rights
and freedom of others, or of meeting the just re-
quirements of the general welfare of a democratic
society.?

Additionally, the Constitution places certain obligations
on the state to promote religious harmony. The Direc-
tive Principles of State Policy contained in Article 27(5)

provides that the ‘state shall strengthen national unity by
promoting co-operation and mutual confidence among
all sections of the People of Sri Lanka, including the
racial, religious, linguistic and other groups...” Further,
Article 27(6) mandates that ‘the State shall ensure equal-
ity of opportunity to citizens, so that no citizen shall
suffer any disability on the ground of race, religion, lan-
guage, caste, sex, political opinion or occupation’.

Notwithstanding the fact that rights under Article 27 are
not justiciable, the Supreme Court in Bulankulama and
Others v. Minister of Industrial Development and Others** held
that the Directive Principles of State Policy place an ob-
ligation on the state to ensure the progressive realisation
of the relevant right. Applying this reasoning to religious
freedom, it is reasonable to argue that the state has a
positive obligation to create the necessary economic, po-
litical, and social environment to enable people of all
religious faiths to practice their beliefs.

Offences relating to Religious Violence and Ha-

rassment

The statutory law in Sri Lanka contains a number of
provisions that set out offences relating to religious vio-
lence and harassment.

Penal Code

The Penal Code contains several provisions on offenc-
es relating to religion.” Section 290 states that whoever
destroys, damages, or defiles any place of worship with
the intent to insult the religion of any class of persons
is guilty of an offence under this section.® Additional-
ly, Article 291A states that whoever utters any word or
sound, or makes a gesture in the hearing of a person
with the intention of ‘wounding the religious feelings™’
of that person is guilty of committing an offence under
this section.®®

= Other relevant offences pertaining to religious vio-
lence under the Penal Code include:

= Section 290A: Acts in relation to places of worship
with intent to insult the religion of any class

= Section 291: Disturbing a religious assembly

= Section 291B: Deliberate and malicious acts intended
to outrage religious feelings of any class, by insulting
its religion or religious beliefs

= Section 292: Trespass in any place of worship or on
any place of sepulchre

The Police Ordinance

The Police Ordinance criminalises the possession of
dangerous weapons at public meetings and processions
— which includes meetings and processions that are re-
ligious in nature.” Furthermore, Section 79(2) of the
Ordinance makes it an offence to use ‘threatening, abu-
sive or insulting words or behaviour which is intended to
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provoke a breach of the peace’.*

International Covenant on Civil and Political Rights
Act (ICCPR

Section 3(1) of the ICCPR Act states that ‘no person
shall propagate war or advocate national, racial or re-
ligious hatred that constitutes incitement to discrimina-
tion, hostility or violence’.*® The Act provides that the
trial of any person accused of committing an offence
under Section 3 should be taken up as matter of highest
priority by the relevant High Court.*

Prevention of Terrorism Act (PTA

Section 2(1)(h) of the PTA criminalises acts that cause vi-
olence, disharmony, ill will or hostility between different
religious groups.®

Section 2(1)(h) of the PTA provides that:

Any person by words either spoken or intended to be
read or by signs or by visible representations or other-
wise causes or intends to cause commission of acts of
violence or religious, racial or communal disharmo-
ny or feelings of ill-will or hostility between different
communities of racial or religious groups...shall be
guilty of an offence.*

A person found guilty under Section 2(1)(h) is liable, on
conviction, to be imprisoned for a period of not less than
five years, but not exceeding twenty years.”

Policy Framework

Sri Lanka’s policy framework demonstrates a clear com-
mitment by the state to protecting the freedom of re-
ligion. In this context, three policy documents require
mention:

* The National Action Plan for the Protection and Pro-
motion of Human Rights 2011 - 2015 (NHRAP)

= Report by the Lessons Learnt and Reconciliation
Commission (LLRC)

= Mandate of the Office of National Unity and Rec-
onciliation

NHRAP

The NHRAP emerged from a voluntary pledge by Sri
Lanka during its Universal Periodic Review (UPR) in
2008 to formulate a five-year plan to protect and pro-
mote human rights. The initial focal point agency tasked
with formulating and implementing the plan was the
Ministry of Disaster Management and Human Rights.

The NHRAP included a commitment to introduce
administrative action to ensure freedom of religion in
the school curricular.®® The Ministry of Education was
tasked with issuing the appropriate education circulars
within three months of the plan being released.”’

In addition to the above, the NHRAP committed to re-
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move discriminatory practices in the workplace on the
grounds of religion.* To this end, the Ministry of Justice
was tasked with establishing an authority to deal with
discrimination in the private sector within six months
of the NHRAP being released.* Unfortunately, there is
currently no focal agency for the implementation of the
NHRAP; and in this context, there has been no reported
progress on the implementation of the Plan.

LLRC

The LLRC, appointed in 2010, was mandated to in-
quire into and report on ‘the institutional, administrative
and legislative measures that were needed to be taken ‘in
order to...promote further national unity and reconcili-

ation among all communities’.*’

In this context, there are a number of recommenda-
tions made by the LLRC that deal exclusively with the
question of inter-faith harmony and religious freedom.
For example, the LLRC recommended that the govern-
ment take strong deterrent action to prevent incidents
of religious violence.*" In July 2014, the government re-
ported that the recommendation was fully implemented
on account of prompt action being taken to respond to
incidents of violence. However, the spate of attacks on
religious minorities in 2014 suggests that the reported
‘deterrent action’ was largely ineffective.

The Commission also recommended the enactment of
deterrent laws to deal with ‘hate speech’ relating to eth-
nicity, religion, and literature’.*? To date, no progress has
been reported on the enactment of laws on hate speech.

Further, the LLRC recommended that the government
should ensure that people, community leaders and re-
ligious leaders are guaranteed the freedom to organ-
ise peaceful events and meetings without restriction.”
However, according to INFORM Human Rights Doc-
umentation Centre, at least 84 violations of freedom of
assembly and association occurred in 2014. This indi-
cates that the above recommendation has not been fully
implemented.*

Notwithstanding poor progress in the implementation
of the LLRC’s recommendations, the final report of the
Commission remains an important framework docu-
ment on religious tolerance and coexistence.

Office of National Unity and Reconciliation

In April 2015, the Cabinet of Ministers appointed a per-
manent Office dedicated to fostering national unity and
reconciliation. The present Chairperson of the Office
is former President Chandrika Bandaranaike Kumara-
tunga and the Board comprises persons from a variety
of ethnic and religious backgrounds. The functioning of
this new office is yet to be fully defined, as it is yet to
officially launch and disseminate a programme of ac-
tion. However, the mandate document approved by the
Cabinet clearly contemplates the promotion of religious
harmony and the prevention of religious violence.
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CASE ANALYSIS:
FREEDOM OF RELIGION

)

J

NOTWITHSTANDING the legal and policy frameworks discussed, the judicial response to escalat-

ing violence and harassment against minority religious communities has been both selective

and conservative. This phenomenon has created significant ambiguity in the case law dealing

with religious freedom and has often perpetuated underlying tensions between majority and

minority religious communities.

In an attempt to examine the judicial response to reli-
gious freedom in more detail, the next section of this
study analyses a cross section of judgments reported
between the years 2000 and 2015.%

A close examination of Article 10 and Article 14(1)(e)
indicates that the constitutional protection of religious
freedom revolves around three core rights. Namely:

(1) The right to adopt and hold a religious belief
(2) The right to manifest a religious belief

(3) The right to non-discrimination on the basis of
religion

The cases in this section will be discussed in terms of
these core rights. At the outset, there are few reported
cases that deal with the freedom of religion, particular-
ly in Appellate Courts. This limited number of cases is
largely due to judicial reluctance to deliver judgments
on issues concerning religious rights.*

THE RicHT TO RELIGIOUS BELIEF

Article 10 of the Constitution clearly guarantees to ev-
ery person the freedom of religion without restriction,
‘including the freedom to have or to adopt a religion or
belief of his choice’. Therefore, the freedom to adopt
a religious belief of one’s choice is protected under the
Constitution.

Under Article 14(1)(e) an individual is granted the free-
dom to worship and practice a religion, in public or in
private, either alone or in association with others. In
order to meaningfully exercise this right, it is necessary
that an individual is able to (a) Host prayer meetings at a
private residence (b) Attend a place of worship without

O
S

obstruction, and (c) Preach at a place of worship without
the fear of violence and intimidation.

In October 2008, the Ministry of Religious Affairs and
Moral Upliftment issued a Circular stating that the Min-
istry’s approval was required prior to the construction
of new places of religious worship.*” The Ministry in-
structed Provincial Councils and Divisional Secretaries
to comply with this requirement before approving appli-
cations for the construction of places of worship.* The
Circular exempts ‘traditional religions’ from submitting
documentary evidence to prove their bona-fide. In view
of the fact that there are no guidelines as to what consti-
tutes a ‘traditional religion’, the Ministry and local gov-
ernment officials often made decisions to ‘grant or deny
permission based on their own understanding or bias-
es”.* According to the Becket Fund for Religious Liberty,
this Circular resulted in evangelical Christian churches
being routinely denied permission to construct places of
worship solely because they failed to get approval from
the Ministry.”

Additionally, a Circular published in 2011 by the Min-
istry of Buddha Sasana and Religious Affairs extended
the requirement to obtain Ministry approval for the con-
struction of new places of worship in the 2008 Circu-
lar to existing places of religious worship.”* The 2011
Circular mandated that prior to granting approval for
construction on an existing place of worship, the Min-
istry was bound to take into consideration a wide range
of factors, including the opinions of residents of the
area.” This Circular was subsequently repealed in Jan-
uary 2012.

The legality of these Circulars is open to contestation.
At the time the Circulars were issued, there was no spe-
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cific law that permitted the issuance of circulars for the
purpose of restricting an individual’s right to worship
under Article 14(1)(e). Moreover, Article 15(7) of the
Constitution very specifically stipulates that rights under
Article 14 can only be restricted by law’, which ‘includes
regulations made under the law for the time being relat-
ing to public security’. The Circulars in question were
not ‘regulations’ and were certainly not issued under the
Public Security Ordinance, No. 25 of 1947 (PSO).”* As
such, it is arguable that the Minister lacked a legal basis
to issue these Circulars.

The above Circulars, however, provided the space for
members of the public and government officials to con-
test the legitimacy of places of minority religious wor-
ship. In fact, the Circulars occasionally led to violence
or demolition orders.”* The violence at the community
level often involved Buddhist monks and local communi-
ty groups cither protesting against or causing damage to
places of worship and members of the clergy.”

The perpetrators of such violence usually justified their
acts on three bases. First, they argued that they were
resisting the practice of allurement of ‘innocent Bud-
dhist villagers’ to minority religions through financial
inducements. Second, they argued that they were pre-
venting a breach of the peace and consequent commu-
nity tensions by halting the use of high volume musical
instruments and the conduct of loud religious activity.*
Third, they contended that they were responding to the
unauthorised use of a particular building as a place of
worship.”’

Judicial Responses from Lower Courts

The judiciary’s response in post-2000 cases of religious
violence against minority groups does not appear to re-
flect judicial sensitivity to victims’ rights. This lack of
sensitivity indicates the reluctance of Magistrates to
act as mediators when community tensions threaten to
erode the right of religious worship.

A notable example of this judicial conservatism is seen
in State v. R.K. Rathnayake and others,”® which involved a
group of 75-100 persons vandalising and setting fire to
a house church in Kuliyapitiya. The total damage was
estimated at LKR 391,000. The Magistrate’s Court ini-
tially recorded charges under Sections 140 (punishment
for unlawful assembly), 419 (mischief by fire or explosive
substance with intent to cause damage to the amount of
one hundred rupees) and 290 (injuring or defiling a place
of worship with intent to insult the religion of any class)
of the Penal Ciode.”® However, in the Court’s final order,
the charges were reduced to Section 434 (house-tres-
pass) and 410 (committing mischief and thereby causing
damage to the amount of fifty rupees) of the Penal Code
and only seven persons were actually indicted.®

The Magistrate’s commitment to protecting the right to
religious worship may be called into question in this par-
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ticular case. A particularly problematic omission on the
part of the Magistrate Court was its reluctance to delve
in the question of vandalism under Section 290 of the
Penal Code. Moreover, it may be noted that the Court’s
conservative approach to dealing with perpetrators of
religious violence establishes a dangerous precedent and
invites future perpetrators to act with impunity.

A similar approach by the lower courts was seen in a
case filed in the Magistrate’s Ciourt of Mawanalla.®! The
case involved a group of Christian worshipers being
harassed by approximately 800 protesters outside their
place of worship. Despite the disproportionate interfer-
ence with the worshipers’ religious rights, the Magistrate
warned both parties not to disturb the peace. Once
again, the Court’s leniency towards the protestors in-
dicates its reluctance to mediate community tensions in
a manner that protects minority religious groups from
harassment.*

Another illustration of the failure of the lower courts
to uphold an individual’s right to worship is seen in the
case of Panadura Police Commissioner v Thriangama Arachchige
Sarath Chandalal.®® In this case, the Magistrate’s Court is-
sued an interim order preventing a worshipper of the
Calvary Church in Keselwatte from engaging in reli-
glous practices in public due to objections from mem-
bers of the community. The community predominant-
ly consisted of Buddhists. This order was affirmed on
appeal by the Panadura High Court. The subsequent
decision further reflects the judiciary’s reluctance to me-
diate communal tensions that arise as a result of minori-
ty religious practices and majority sentiments opposing
such practices.

A marginal departure from the conservative stance of
lower courts was seen in D. W, Sarath Lakshman v. A.A.D.
% This case involved an appeal to the
Panadura Western Provincial High Court by an appel-
lant who was prevented from conducting worship ser-
vices in her home.” The Kesbewa Magistrate’s Court
had previously issued an order preventing the appellant
from conducting services. The initial order was issued on
the basis that the appellant had caused a breach of the
peace.®® On appeal, the High Court held that the Magis-
trate had issued the order without a proper examination
of the facts. Interestingly, the Coourt relied on Article 10
and Article 14(1)(e) of the Constitution to arrive at the
conclusion that a prayer meeting held with friends in a
private residence could not amount to noise pollution or
a disturbance of the peace under the law.*’

Premawathze.

Notwithstanding a legal and policy framework that guar-
antees the freedom of religion, it appears that the lower
courts have seldom endeavoured to protect minorities
from religious violence. As demonstrated above, judicial
decision-making rarely deploys the language of ‘free-
dom of religion’ or ‘freedom from religious violence’
when resolving disputes that involve targeted violence
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against minority places of worship.”® The lower courts’
failure to recognise the religious motivation behind the
violence has certain serious connotations. Such failure
serves to de-link the physical aspect of the violence from
its actual motivations. Therefore, on the one hand, the
courts have only been prepared to condemn physical vi-
olence; on the other, by virtue of their silence, they have
tacitly condoned the intolerance of minority religious
communities.

Judicial Responses from Appellate Courts

In certain instances, the appellate courts have demon-
strated a willingness to safeguard the right to worship of
individuals belonging to minority religions by reviewing
executive or administrative determinations.

For example, in the case of The Church of the Foursquare
Gospel in Sri Lanka and Rev. D.G.W. Jayalath v. Relaniya
Pradeshiya Sabha and others®® (“The Foursquare Church
Case’) the petitioners filed a writ of certiorari and prohi-
bition against the Urban Development Authority (UDA)
for the cancellation of a construction permit issued to
the Petitioner by the Kelaniya Pradeshiya Sabha.” The
cancellation was effected on the basis of Section 8J(1) of
the Urban Development Authority Act No. 4 of 1982.
The Act gave the UDA the power to cancel any ‘devel-
opment activity’ if it did not conform to the nature of
permission granted by the construction permit.”!

The Court held that the cancellation of the permit by
the UDA was ultra vires and issued a writ of certiorari
ordering the Authority to reverse the cancelation of the
construction permit.”?> The Court justified its order on
the basis that the cancellation of the permit was based
on an objection to the religious activities occurring with-
in the premises and not on a specific violation of the
Petitioner’s construction permit.”

In the case of De Silva v. Lankapura Pradeshiya Sabha™ (*The
Pradeshiya Sabha Case’), the secretary of the Society for
Upliftment and Conversation of Cultural, Economic
and Social Standards (SUCCESS) filed for a writ of man-
damus to be issued on the Lankapura Pradeshiya Sabha
to compel the demolition of a church it claimed was un-
authorised and illegal.”” The petitioner argued that the
failure to seek approval from the Lankapura Pradeshiya
Sabha prior to the construction of the church contra-
vened the requirements under the Housing and Town
Improvement Ordinance No. 19 of 1915.7

The Court of Appeal held that the Ordinance only ap-
plied to the administrative limits of Municipal Councils,
Urban Councils or Town Councils. As such, the Ordi-
nance specifically excluded Village Councils, as they did
not exist at the time the Ordinance was enacted.”” Fur-
ther, the Court pointed out that in 1987, Town Councils
and Village Councils were amalgamated into Pradeshiya
Sabha’s under the Pradeshiya Sabha Act.”® The Court
concluded that since the Act stated that ‘any reference

to a Town Council or a Village Council shall be deemed
to be a reference to a Pradeshiya Sabha’™ the provision:

Does not result in a situation wherein laws which
were applicable in Town Councils...would apply in
Village Councils...[T]o interpret the provision in this
way would result in Village Councils being deemed to
be Town Councils.®

The Court therefore dismissed the appeal on the basis
that the church in question did not require construction
approval from the Lankapura Pradeshiya Sabha under
the Housing and Town Improvement Ordinance, as it
was located in a former Village Council area.?!

Notwithstanding the progressive outcomes in the cases
discussed above, safeguarding the right to worship of-
ten operates as an incidental rather than a motivational
factor in judicial decision-making. Much like with the
judicial responses in the lower courts, this approach illus-
trates the reluctance of the Court to meaningfully frame
violence against minority religions as being contrary to
the enjoyment of religious freedom under Articles 10

and 14(1)(e).

THE RiGHT TO MANIFEST A RELIGION

Article 14(1)(e) protects an individual’s right to manifest
his religion or belief ‘either by himself or in association
with others, and either in public or in private’. The am-
bit of protection available to minority religions under
this provision has come under much judicial scrutiny in
recent years.

The judiciary’s response within this area has been var-
ied. On the one hand, the judiciary has demonstrated a
willingness to adopt an expansive reading of Article 9 to
narrow the scope of minority religious organisations at
the point of legal incorporation. This approach had the
effect of limiting the choices available to an individual
seeking to express her freedom to change religions.®?> On
the other, the Supreme Court has been reluctant to per-
mit the erosion of Article 10 through legislation aimed at

curtailing the exercise of religious choice in its entirety.*®

Incorporation Cases

Since 2011, there have been three successful challeng-
es in the Supreme Court to Private Members’ Bills that
sought to incorporate Christian organisations. The
three Bills were:

= The Christian Sahanaye Doratuwa Prayer Center
Bill ("The Prayer Center Bill)

* The New Wine Harvest Ministries’ Bill; and

= The Provincial of the Teaching Sisters of the Holy
Cross of the Third Order of Saint Francis in Men-
zingen of Sri Lanka Bill ("The Menzingen Bill’)

The Supreme Court’s determinations concerned the

page 9|28



constitutionality of the objects sought to be achieved by
these organisations.

In Christian Sahanaye Doratuwa Prayer Center (Incorporation)
S.C. Determination No. 2/2001,% the Supreme Court held
that the objects of the organisation, which included ‘to
assist persons in various ways to enable them to obtain
job opportunities’,*® ¢
addicted to drugs or any other misconduct’,*” and ‘to

to rchabilitate persons who are

train persons in various industries to enable them to
engage in self-employment’,® was incompatible with
the petitioner’s rights under Article 10 of the Consti-
tution.* The Supreme Court observed that combining
commercial and economic activities with the practice
and observance of religion would necessarily result in
a distortion of the individual’s free exercise of thought
and conscience under Article 10.° The Court justified
this position on the basis that a non-Christian individu-
al financially benefiting from the services provided by a
Christian organisation would be allured to converting to
Christianity on the basis of the benefit received.”!

Similar arguments were made by the Supreme Court in
New Wine Harvest Ministries Incorporation S.C. Special Deter-
mination No. 2/2003% where the Court held:

The process of uplifting the socio-economic condi-
tions of the people in Sri Lanka, not restricted to per-
sons who are of the same religious faith as that of the
body sought to be incorporated, would necessarily
result in an inconsistency with the free exercise of a
person’s thought, conscience and religion as postulat-
ed in Article 10 of the Constitution.”

In this context, the Court argued that the freedom guar-
anteed to every citizen under Article 14(1)(e) of the Con-
stitution (i.e. freedom to practice a religion and engage
in worship and observance by himself or in association
with others), is distinct from the freedom guaranteed un-
der Article 14(1)(g) (i.e. freedom to engage in a lawful
occupation, trade, business, or enterprise).” As such, the
Court held that the freedoms guaranteed under Article
14(1)(e) and 14(1)(g) could not be availed together. The
Supreme Court took the view that blurring the lines be-
tween these two distinct freedoms would lead to ‘pred-
atory actors’ seeking to allure and convert vulnerable
members of the public through the use of economic
rewards; a consequence that demanded the Court’s pro-
tection under Article 10.%

This position was taken up notwithstanding evidence to
suggest that numerous other religious groups with simi-
lar objectives were successfully incorporated at the time
the determination was made.”

The Supreme Court’s determination in Provincial of
the Teaching Sisters of the Holy Cross of the Thurd Order of
Saint Francis in Menzingen of Sri Lanka (Incorporation)®”
grounded upon the preamble and Clauses 3 and 5 of
the Menzingen Bill. The preamble of the Bill stated
that the organisation would provide shelter to orphans,

was
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children and the aged.” Clause 3 set out the objects of
the organisation, one of which included ‘[spreading] the
knowledge of the Catholic religion’.” Clause 5 sought
to give authority to the incorporated body to hold and

alienate property.'”

The Supreme Court in Menzingen, whilst retaining the
core arguments in the preceding cases, took the interpre-
tational framework of an individual’s rights under Art-
cle 10 a step further. It used the state’s role to ‘protect
and foster’ the Buddha Sasana to conclude that the Bill
was inconsistent with Article 9 of the Constitution. The
determination hinged on using Buddhism’s foremost
place under Article 9 as a restriction on individuals of
minority religions ‘propagating’ their faith to members

outside their religious communities. '’

The Supreme Court concluded that the Menzingen Bill
was aimed at propagating Catholicism by:

Alluring persons of other religions by providing ma-
terial and other benefits such as medical facilities, ed-
ucation to children, care for disadvantaged members
of the community with the aim of conversion.'”

In making its determination, the Supreme Court cited
the Indian Supreme Court case of Rev. Stainislous v. State
of Madya Pradesh,'” to conclude that ‘there can be no
such thing as a fundamental right to convert any person
to one’s own religion’.!” Further, the Court held that
Article 14(1)(e) only granted an individual the right to
manifest, worship, observe and practice that individual’s
religion or teaching. Therefore, the Court held that the
right to ‘propagate’ religion was intentionally exclud-
ed from Sri Lanka’s fundamental rights framework.'®
Against this backdrop, The Court unanimously held
that to grant an individual the right to propagate Chris-
tianity, ‘by providing material and other benefits and
thereby converting such recipients to the said religion,

would affect the very existence of Buddhism’.'®

In light of the emerging tensions between Article 14(1)
(e) and Article 9, the Court’s reasoning requires further
scrutiny.

First, the Court opted for a narrow interpretation of
Article 14(1)(e) on the basis that it does not contain an
explicit right to ‘propagate’ religion, unlike the Indian
Constitution.'”” This position, however, does not take
into account the features of main features of the Indi-
an constitutional provisions on the right to propagate
religion. The Indian Constitution ‘does not include a
fundamental right to convert any person to one’s own
religion’,'™ but is limited to ‘the right of the individual
to spread her religion by an exposition of its tenets’.!”
Arguably, this reasoning does not contemplate a more
restrictive approach than the Sri Lankan constitutional
framework demands. Therefore, the idea of ‘propaga-
tion’, as used in the Indian context, can ostensibly be
upheld under the Sri Lankan Constitution. This idea is

wholly consistent with an individual’s right to manifest
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her religion and her beliefs in public through practice or
teaching as guaranteed by Article 14(1)(e).

The Menzingen decision relies heavily on the Indian Su-
preme Court case of Rev. Stamislaus v. State of Madhya
Pradesh."" This decision was subsequently criticized by
constitutional scholar, H.M. Seervai."' He argues that
conversion is an intrinsic part of the Christian religion
and therefore forms a legitimate part of the exercise of
an individual’s right to religion."? Therefore, if person
A preaches to person B with a view to converting him,
and B in the exercise of his free will adopts the religion
of person A —both A and B are exercising two elements
of the same democratic freedom.'”® This exercise of free
will 1s distinct from a situation where A compels B to
adopt a particular religion, which could be held as an
unconstitutional interference with B’s freedom of reli-

gion.

Second, the Court used two judgments from the Euro-
pean Court of Human Rights (ECtHR) to justify its po-
sition in Menzingen, namely, Larissis and Others v. Greece'*
and Kokkinakis v. Greece.'” On a closer examination of
these judgments, it 1s clear that the Supreme Court
failed to give careful consideration to their applicability

to the case at hand.

Larissis involved an application made by three airmen
under Article 9 of the European Convention on Hu-
man Rights (ECHR). They claimed that their convic-
tion under Greece’s anti-proselytism laws violated their
freedom of religion.''® In its reasoning, the ECtHR af-
forded special weight to the hierarchical structure of the
military that could ‘make it difficult for a subordinate to
rebuff the approaches of an individual of superior rank
to withdraw from a conversation initiated by him’.'"”
Therefore, in holding that the Greek authorities were in
principle justified in their conviction of the officers, the
Court held that:

What would in the civilian world be seen as an innoc-
uous exchange of ideas, which the recipient is free to
accept or reject, may, within the confines of military
life, be viewed as a form of harassment or the appli-
cation of undue pressure in abuse of power.''?

Applying the decision in Larissis, the Supreme Court in
Menzingen chose to discard the distinction between the
consequences of propagation in military and civilian
life."" As such, the Coourt concluded that spreading be-
liefs in civilian relationships between teachers and stu-
dents, and patients and nurses, could also amount to

‘undue pressure’ and constitute an ‘abuse of power’.'*

In the case of Rokkinakis, the ECtHR reviewed a decision
by the Greek Courts to convict a_Jehovah’s Witness (the
applicant) under its anti-proselytism laws for attempting
to convert a member of the Greek Orthodox Church.!?!
The ECtHR found that the Greek courts failed to apply
the principle of proportionality to demonstrate that the

applicant had tried to convert his neighbour using im-

proper means.'” As a result, the ECtHR held that the
applicant’s conviction could not be 9justified in the cir-
cumstances of the case by a pressing social need” and as

such was not ‘proportionate to the legitimate aim pur-
sued’.'?®

Therefore, in Menzingen, the Supreme Court’s usage of
Kokkinakis to justify the curtailment of an individual’s
right to propagate her religion—without the application
of a proportionality test

1s, In substance, contrary to
the final outcome of the case.

It is also important to note that Article 9 cannot be read
as granting Buddhism ‘the foremost place’ at the ex-
pense of the rights afforded to minority groups to prac-
tise their beliefs. The ‘assurance’ granted under Article
9 that the rights under Article 10 and Article 14(1)(e)
will be protected is absolute. Therefore, the protection
of Buddhism cannot in and of itself limit the scope of
Article 14(1)(e). Therefore, alegitimate encroachment of
Article 14(1)(e) on the grounds of protecting Buddhism
would have to be ultimately assessed on whether it is
necessary and proportionate under the law. Unfortu-
nately, the Supreme Court in Menzingen neglected to
conduct such an assessment.

Against this backdrop, on 21 October 2005, the United
Nations Human Rights Committee observed that the
Sri Lankan Supreme Court decision in Menzingen was in-
consistent with the state’s obligations under the ICCPR.
It concluded:

The Supreme Court’s determination of the Bill’s un-
constitutionality restricted the author’s rights to free-
dom of religious practice and to freedom of expres-
sion...therefore there has been a breach of Article
18, paragraph 1, of the Covenant.'**

On this basis, the Committee ordered Sri Lanka to ‘pro-
vide an effective remedy in giving full recognition to the
[victims’] rights under the Covenant’.'” However, to
date, no action has been taken to recognise the right of
the “Teaching Sisters of the Holy Cross of the Third
Order of Saint Francis in Menzingen of Sri Lanka to

incorporation.

Anti Conversion Legislation

In August 2003, following the Supreme Court decision
in Menzingen, the Minister for Justice, Law Reforms
and National Integration, and Buddha Sasana, W,J.M
Lokubandara, announced:

This is a clear judgment. It has clearly said unethi-
cal conversions are illegal. This will give us the legal
backing to stop this kind of activity carried out in the

name of religion.'®

This resulted in a government-led effort to introduce
new laws that would curb instances of unethical con-
version. In 2004, a Special Committee was established
by Prime Minister Ranil Wickremesinghe to formulate
anti-conversion laws.'”” Further, the Jathika Hela Uru-
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maya (JHU) commenced drafting its own anti-conver-
sion legislation.'” The government’s Bill titled ‘Freedom
of Religion* and the JHU Bill titled ‘Prohibition of
’139 were both broad in
their scope. Both Bills were framed in terms of protect-

Forcible Conversion of Religion

ing the people of Sri Lanka’s religious freedom by the
prevention of ‘unethical conversion’. Unethical conver-
sion under the Bills was defined as:

a. To directly or indirectly make, persuade or influence
a person to renounce his religion, religious belief, re-
ligious persuasion or faith and to adopt another re-
ligion, religious belief, religious persuasion or faith
which such person does not hold or belong to; or

b. To intrude on the religion, religious belief, religious
persuasion or faith of such person, with the aim of
undermining the religion, religious belief, religious
persuasion or faith which such person does not hold
or belong to

Either by use of any kind of allurement or promise of
allurement, or inducement or promise of an induce-
ment, or of moral support or promise of moral sup-
port, or of material assistance or promise of material
assistance, or by fraudulent means or by coercion or
by the use of force or by other means or by taking
advantage of such person’s inexperience, trust, need,
low intellect, naivety or state of distress."!

Additionally, the JHU Bill defined ‘allurement’ to mean:
Offer of any temptation in the form of —
iii. Any gift or gratification whether in cash or kind;

iv. Grant of any material benefit, whether monetary
or otherwise

v. Grant of employment or grant of promotion in
employment'®?

Both the government and the JHU Bills stated that if a
person were found guilty of an offence under the Act,
that person would be liable to face punishment of im-
prisonment for a period not exceeding five years and a
fine not exceeding 100,000 rupees.'* The government’s
Bill also contained additional penalties for ‘aggravated
offences’, which included a maximum prison term of
seven years and a maximum fine of 500,000 in places
where the offender held a position of trust over the vic-
tim (i.e. schools, hospitals, refugee camps).'**

Tollowing the tabling of the JHU Bill in Parliament,
twenty-one petitions were filed in the Supreme Court
secking a determination that the Bill was inconsistent
with various provisions of the Constitution. The peti-
tions also prayed for a determination by the Court that
the Bill needed to be passed by a special majority in Par-
liament as well as by the People in a referendum.'® The
Petitioners argued that an attempt to regulate the man-
ifestation and practice of religion as guaranteed under
Article 14(1)(e) would in effect negate Article 10, which
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is absolute and unconditional in its scope.'*®

In responding to this argument, the Court held that the
freedom of religion granted by Article 10 ‘postulates
that the choice [of religion] stems from the free exer-
cise of one’s thought and conscience without any fetter
which in anyway distorts one’s choice’."” Further, it was
concluded that there was no dispute that the right to
freedom of religion includes the right to adopt or change

‘e 138
religions.

In the Court’s opinion, the issue at hand was the consti-
tutionality of conversion by the use of force, allurement
or fraudulent means. Using Article 15(7) as a starting
point, the Court argued that in order to be a lawful in-
terference with Article 14(1)(e) the term ‘allurement’ in
the Bill needed to be narrowed 1n its scope to explicitly
include the words ‘for the purpose of converting a per-
son from one religion to another’."” The Court held that
subject to the inclusion of the above, the JHU Bill was
compliant with Articles 10 and 14(1)(e)."*” This position
seems to depart from the Court’s decision in the Incor-
poration Cases discussed above, where the Court was
willing to infer an intent to unethically convert from or-
ganisations that offered economic benefits to non-Chris-
tians.

Moreover, in assessing the constitutionality of the JHU
Bill, the Court restricted its argument to the essential in-
gredients of an unethical conversion.'! As such, there
was no discussion as to how restricting acts of conver-
sion might place an unconstitutional fetter on an indi-
vidual’s freedom to manifest her religion. This balancing
of interests is specifically contemplated under the inter-
national framework on the freedom of religion.'*?

In this context, Article 18 of the ICCPR sets out a
framework for making a proportional interference with
an individual’s freedom to manifest her religion. Article
18(3) states that permissible restrictions are those that
‘may be applied only for those purposes for which they
were prescribed and must be directly related and propor-
tionate to the specific need on which they are predicat-
ed’."® Therefore, since the Supreme Court concerned
itself with debating the ethics of conversion rather than
how a prohibition on conversion would constitute an in-
terference with Article 14(1)(e), it could be argued that
the Court’s determination fell short of the standard of
scrutiny required under international law—more specif-
ically, Article 18(3) ICCPR.

Another clause of the JHU Bill that was scrutinised by
the Coourt was the clause that mandated a person ‘who
adopts a religion from one religion to another...[to]
send an intimation to that effect to the Divisional Sec-
retary of the area in which such adoption took place’.'**
The Court held that this provision violated Article 10 of
the Constitution as it ‘would be a restraint on [the con-
> 145

vert’s] freedom of thought, conscience, and religion’.
Unfortunately, there was no detailed explanation of the
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Court’s reasoning. Yet, the Court’s conclusion appeared
to depart from its previous reasoning in the Incorpora-
tion Cases.

Pursuant to the Supreme Court’s determination that
the Anti-Conversion Bill violated Article 10, the JHU
proposed a constitutional amendment titled “The Nine-
teenth Amendment to the Constitution (Constitutional
Amendment Bill)’ which was presented in Parliament on
19 November 2004."*¢ However, this Bill was also suc-
cessfully challenged before the Supreme Court on the
basis of its unconstitutionality.'*” The preamble of the
Bill stated that ‘the Buddha Sasana has faced the threat
of decline’ and that ‘it is the duty of the Parliament to
restore the patronage and protection historically enjoyed
by Buddha Sasana’.'*® To this end, the Bill sought to
amend Article 9 to make Buddhism ‘the official religion
of the Republic’.'*

It its determination, the Court took a progressive stance
on the individual’s freedom of religion. Justice Ti-
lakawardene observed:

The essence of being a secular state, as Sri Lanka is,
1s the recognition and preservation of different types
of people, with diverse language and different belief,
and placing them together so as to form a whole and
united nation...freedom of conscience and religion
means a notion of the centrality of individual con-
science and individual judgment and the appropri-
ateness of governmental intervention to compel or

constrain manifestation.'?’

Further, in responding to the JHU’s proposal to amend
the Constitution to make Buddhism the state religion the
Court held:

The theoretical content of the amendment remains
a subtle and constant reminder to religious minori-
ties within the country of their differences with, and
alienation from, the dominant religious culture.""

This judgment represents a significant departure from
the conservative stance of the judiciary vis-a-vis the man-
ifestation of an individual’s freedom of religion. There-
fore, it 1s apparent that a legislative attempt to officially
entrench Buddhism as the state religion is where the Su-
preme Court is willing to draw the line. This position
has resulted in much ambiguity; as the state is required
to give preference to the protection and promotion of
Buddhism, yet remain fundamentally secular in its com-
position.

THE RiGHT TO NON-DISCRIMINATION ON THE BASIs
OF RELIGION

Article 12 protects individuals from discrimination on
the grounds of religion. Further, Article 9 states that
Buddhism shall be given the foremost place, whilst as-
suring that other religions are protected under Article 10
and Article 14(1)(e). However, in practice, Article 9 has

been used to cement Buddhism’s foremost place in so-
ciety at the expense of minority religious communities.
Further, this Article has also been used to justify the se-
lective use and interpretation of laws when prosecuting
religious violence incited by members of the Buddhist
clergy.

The selective use of the Prevention of Terrorism Act'*?
(PTA) 1s one such example. In 2009, Tamil journalist J.S
Tissainayagam was convicted under Section 2(1)(h) of
the PTA for writing an article that stated: ‘it is fairly ob-
vious that the government is not going to offer [Tamil
Civilians] any protection. In fact it is the state security
forces that are the main perpetrators of the killings’.!*
It was held that by accusing a predominantly Sinhalese
army of committing atrocities, Tissainayagam intended
to incite acts of violence by Sinhalese readers against
Tamils."””* Further, Section 2(1)(h) of the PTA was used
to arrest Azath Salley, who was a Muslim politician crit-
ical of government inaction on investigating increasing
acts of violence against Muslims during the Aluthgama
riots.'”

By contrast, the government failed to apply the pro-
visions of the PTA to indict the General Secretary of
the Bodu Bala Sena, Galagoda Aththe Gnanasara Thero.
This particular Buddhist monk publicly incited violence
and promised ‘the end of Muslims in Sri Lanka, should
harm come to even a single Sinhalese person’,"® His in-
citement led to the Aluthgama riots of June 2014, which
saw the death of at least four people and the destruction
of over a hundred Muslim homes and businesses. How-
ever, the provisions of the PTA, which clearly crimina-
lises incitement of communal violence, were not applied
in this case, and Gnanasara Thero was never indicted.
In this context, the overarching application of Article
9, and the foremost place given to Buddhism appear to
produce a chilling effect on both law enforcement and
the judiciary. This Article arguably provides a form of
immunity to Buddhist clergymen who may commit par-
ticular offenses directed at minority religions. Article 9
therefore promotes a discourse that legitimises the sup-
pression of minority religions.

The heightened judicial sensitivity towards ensuring
that minority religious communities do not transgress
boundaries of due process often creates the percep-
tion of religious persecution among these communities.
Two notable cases in this regard include Ven. Ellawala
Medananda Thero and Others v Kannangara, District Secretar),
Ampara and Others”™  and Ashik v Bandula and Others (Noise
Pollution Case)."™®

In Ven. Ellawala Medananda Thero and Others v Kannanga-
ra, District Secretary, Ampara and Others"™ (‘ Dheegavapi Case’),
members of the Buddhist clergy challenged a decision
taken by a state authority to alienate sixty acres of land
situated near the Dheegavapi Raja Maha Viharaya to
500 Muslim families. The challenge was on the basis
that this alienation was discriminatory to the Sinhalese
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and Tamil villagers in the area. Additionally, it was con-
tended that due to the large extent of land sought to
be alienated, Sinhalese Buddhist villagers would not be
able to reside close to Dheegavapi Raja Maha Viharaya,
a site of ancient religious significance. Further, the peti-
tioners stated that the settlement of a large number of
Muslims within close proximity to the Viharaya would
bar the further expansion of Sinhalese Buddhist resi-
dents who were living in the area.

In ruling for the petitioners, the Supreme Court held
that the alienation had been effected in bad faith, as the
process of beneficiary selection was arbitrary and bereft
of any legal authority.'"™ The Court concluded that state
land is held in trust for the public and may be alienat-
ed only as permitted by law.'®" Consequently, the Court
held that the alienation had not been effected in accor-
dance with the due process of the law. The Court took
particular cognisance of the fact that beneficiaries were
selected on the basis of a Circular issued by the Presi-
dential Secretariat of rather than through the formal se-
lection process mandated under the Land Development
Ordinance, No. 19 of 1935.

Upon a closer examination of the ruling, the Court
appears to be justified in its reasoning. However, it was
unclear as to whether the Court would be willing to
exercise a similar level of scrutiny where an individual
from a minority religious community presented a similar

case.'?

In the Noise Pollution Case, a group of petitioners alleged
that the issuance of a loudspeaker permit under Sec-
tion 80 of the Police Ordinance to the trustees of the
Jumma Mosque in Weligama violated their fundamental
rights under Article 12(1).' The petitioners stated that
the ‘high pitched’ call to prayer that was amplified by
the mosque at 5am caused unnecessary hardship to res-
idents in the neighbourhood.'®*

The Supreme Court held that unwanted noise could
produce serious physical and physiological stress, con-
stituting a form of atmospheric pollution.'® It therefore
concluded:

It has to be firmly borne in mind that Sri Lanka is
a secular State. In terms of Article 3, sovereignty is
in the people at common, devoid of any divisions
based on perceptions of race, religion, language and
the like...there could no exceptions to accommodate
perceived religious propensities of one group or an-
other.!®

The Court went on to hold that all existing permits is-
sued under Section 80(1) of the Police Ordinance would
cease forthwith. Further, the Court stated that no per-
mits would be issued for the amplification of noise be-
tween 10pm and 6am, unless it was for a certain speci-
fied event.'®’

It is arguable that the complete ban on permits between
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10pm and 6am would disproportionately disadvantage
the right to worship of Muslim religious communities.
This 1s owing to the fact that the Islamic call to Morning
Prayer in Sri Lanka occurs prior to 6am. Therefore, even
though the language of secularism motivates the Court’s
reasoning, the eventual outcome appears to target the
followers of the Islamic faith. The outcome of the case
therefore raises important questions on how competing
community interests ought to be resolved within a secu-
lar framework.

The Supreme Court has also examined the right to
non-discrimination on the basis of religion in the context
of school admissions. For example, in the case of Rat-
nasirt B. Wimalawickrama et al v. The Principal of Richmond
College (*School Admission Case’),'®® the Court dealt with the
question of student quotas on the basis of religion. The
case concerned a group of Christian students who were
denied admission to Richmond College on the basis that
the places allocated for Christian students at the school
had already been filled.'" Counsel for the petitioners
argued that at the time the students were refused admis-
sion, the percentage of Christian students admitted to
Richmond College stood at 2%.'" He argued that this
was a significant departure from the composition of the
school at the time it was originally vested in the state —
where Christian students made up 9.2% of the student
population.'”!

In interpreting a Circular issued by the Ministry of Ed-
ucation in 2004, the Court held:

It is mandatory that the total number of vacancies
should be first allocated...to the different religions in
the proportions that existed at the time of vesting of
the schools.'”

The Court accordingly held that maintaining the re-
ligious composition of schools at the time of vesting
was integral to securing the right to education for the
children of the petitioners.'”® Further, it was held that
the students eligible to be admitted under the allotted
religious quota formed a particular class of individuals
under Article 12."* Therefore, the Court concluded that
the arbitrary reduction in the number of eligible indi-
viduals in this class violated the students right to equal
treatment under Article 12(1).!” This decision was based
on the fact that the children of the petitioners fell within
the allotted Christian student quota of 9.2%.

Although this judgement was progressive, it is interesting
to note that the final outcome of the case was framed
in terms of the due process of the law. The Court’s
intervention focused on the students’ right to equali-
ty guaranteed under Article 12(1) rather than on their
right to non-discrimination guaranteed under Article
12(2). Consequently, this approach failed to frame the
reduction of the Christian students’ quota at Richmond
College from 9.2% to 2% as a form of discrimination on
the grounds of religion.
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EMERGING TRENDS ON
JUDICIAL PROTECTION OF
RELIGIOUS RIGHTS

)

J

PROVIDING QUANTITATIVE DATA on the judiciary’s record in protecting religious rights is difficult

due to the small volume of reported cases dealing with religious rights. However, it is possible

to map certain trends that emerge in terms of judicial decision-making in this subject area.

The perceptual maps on the following pages reflect ju-
dicial decision-making patterns based on an analysis of
the specific cases reviewed for the purposes of this study.

1. Map 1 presents cases from the lower courts
2. Map 2 presents cases from the appellate courts

3. Map 3 combines the data from (a) and (b) and maps
cases from both lower and appellate courts.

The horizontal axis of each perceptual map represents
the outcome of the court’s decision, i.e. whether the
decision restricted rights or advanced them. The sam-
ple cases were then mapped according to whether their
judgments advanced or restricted religious freedom. For
the purposes of mapping, a judgment that advances re-
ligious freedom is one where the Court pays close atten-
tion to the promotion, protection, and fulfilment of the
individual’s right to religion (i.e. the right to adopt and
hold a religious belief, the right to manifest a religious
belief, and the right to non-discrimination on the basis
of religion).

The vertical axis represents the basis on which the
court reached its decision, i.e. whether the decision was
reached on procedural or substantive grounds. Thus the
analysed cases were also classified according to wheth-
er the Court discussed religious freedom as being sub-
stantive to the final outcome of the case, or whether the
judgment was merely framed in terms of following due
process.

O
S

JURISPRUDENTIAL DEVELOPMENTS

Map 2 illustrates how appellate courts have responded
to the advancement of religious rights. The perceptual
map indicates that in cases where religious rights are re-
stricted, the courts often adopt a substantive approach
to judicial decision-making. In other words, courts have
been willing to delve into the substance of a case where
the final outcome was to restrict religious freedom. For
example, in the Incorporation Cases and in the Noise Pol-
lution Case—where the judgments in question restricted
religious freedom—the Supreme Court paid close atten-
tion to examining why the right to be free from religious
interference was an integral to the guarantees under Ar-
ticle 10 and Article 14(1)(e).

By contrast, the appellate court judgments that advanced
religious rights have focused on due process rather than
on the substantive basis of protecting, promoting and
fulfilling an individual’s religious rights. In this context,
the advancement of religious freedom becomes inci-
dental rather than integral to judicial decision-making.
For example, the Court of Appeal in cases such as the
Pradeshiya Sabha Case and the Foursquare Church Case based
its decisions on a legalistic interpretation of a particular
statute rather than on a proportional assessment of how
the application of that statute had infringed on an indi-
vidual’s freedom of religion.

The courts’ adoption of a legalistic approach when ad-
vancing religious rights has a threefold impact. First,
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this approach fails to meaningfully contribute to the
jurisprudence on promoting, protecting, and fulfilling
an individual’s freedom of religion under Article 10
of the Constitution. Second, it fails to counterbalance
the substantive conservatism of the judiciary in cases
where religious rights are restricted. Third, the absence
of a strong jurisprudential foundation surrounding an
individual’s right to religion has a bearing on the low-
er court’s willingness to use the framework of religious
rights to determine outcomes. This reluctance amongst
lower courts is reflected in Map 1.

The above factors collectively result in a jurisprudential
trend that defines ‘religious freedom’ as the right of the
majority to be free from religious interference by minori-
ty religious communities. As far as minority religions are
concerned, this trend defines rights under Article 10 and
Article 14(1)(e) in negative terms. For the dominant re-
ligious group, the jurisprudence grants them a foremost
place and advances their substantive rights. By contrast,
for minority groups, this jurisprudence only serves to de-
fine the limits of their rights.

CONSTITUTIONAL DEVELOPMENTS

The Supreme Court’s tendency to adopt a procedural
stance on cases that advance religious rights is not re-
flected in its determinations on the Anti-Conversion Bill
and the 2004 19" Amendment. These outliers can be
explained by the fact that the Court has taken a progres-
sive stance when interpreting statutory instruments that
overtly place limitations on Article 10 and Article 14(1)
(e). In this context, the Coourt’s intervening point seems
to be where there is a direct challenge to the constitu-
tional status of the freedom of religion.

In the case of the Anti-Conversion Bill, the Court held
that the offence of ‘allurement’ in the context of unethi-
cal conversion was too broadly defined. It observed that
this definition caused a disproportionate interference
with an individual’s rights under Article 10. This stance
was consolidated further in the Supreme Court’s deter-
mination on the 19" Amendment, where the Court was
prepared to determine that the Bill was unconstitutional
on the basis that it violated an individual’s freedom of
conscience.

I MapP 1: LoweR CouRT CASES

Substantive

Restricting
o

Bupueapy

® @ 15266
96107

Procedural
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CONCLUSION

N

V

THE SRI LANKAN CASE LAW has displayed a conservative trend in terms of the protection and

promotion of religious rights of minority religious communities. This trend may be attributed

to at least three key factors.

First, the Supreme Court has a tendency to use a pro-
cedural approach when determining outcomes that pro-
tect minority religious rights. This approach fails to sub-
stantively contribute to the expansion of jurisprudence
on the state’s role to promote, protect and fulfil an indi-
vidual’s freedom of religion. In contrast, the Court has
adopted a substantive approach when dealing with cases
that restrict religious rights—particularly of minority
groups. These differing approaches have resulted in the
prioritisation of Buddhism, and its protection from in-
terferences by minority religions. This is a centrality that
has gradually diminished the judiciary’s protection of
minority religions over time.

Second, the Supreme Court has been reluctant to ap-
ply a meaningful proportionality test when determining
outcomes. This reluctance is visible even in the event the
Court has been progressive in its constitutional protec-
tion of the freedom of religion. If applied correctly, a
proportionality assessment enables the court to deter-
mine what constitutes a legitimate interference with an
individual’s freedom of religion. In this context, a pro-
portionate interference is one that is (a) for a prescribed
purpose (b) addresses a specific need and (c) necessary
under the circumstances. Therefore, the fulfilment of all
three limbs is essential if’ an interference is to be deemed
proportional.

However, judicial decision-making within the context
of Article 10 and Article 14(1)(e) has departed from this
test. As such, assessments are made on the appropriate
degree of interference — rather than whether the inter-
ference itself meets the threshold of the three-part pro-
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portionality test. In this respect, the Supreme Court’s
determination on the Anti-Conversion Bill is illustrative.
In this case, the Court concerned itself with the limits of
unethical conversion, rather than how a prohibition on
conversion would constitute an interference with Arti-
cle 14(1)(e). This interpretational approach restricts the
Court’s ability to adequately safeguard an individual’s
religious rights from arbitrary interferences by the state.

Last, the lower courts have demonstrated a reluctance
to mediate community level tensions in order to protect
minority religious communities. Violence that is often
religiously motivated is rarely acknowledged as such by
the courts. This omission results in a trend that punish-
es offenders for criminal behaviour rather than for reli-
glously molwaled criminal behaviour; an outcome that has
the potential to de-link the violence from the context in
which it is perpetrated. This process of de-linking cre-
ates a framework where discrimination against minority
religious communities becomes permissible, even though
the violence perpetrated against them is not.

In conclusion, it is critical that the judiciary begins to
confront its substantive conservatism with regard to the
protection of minority religious groups. In this context,
extending the application of legal frameworks surround-
ing religious rights beyond majoritarian interests is an
essential starting point. This inclusive definition of the
concept of ‘religious freedom’ will enable courts to safe-
guard the pluralism inherent Sri Lanka’s constitutional
democracy and strengthen institutional responses to re-
ligious discrimination.
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ANNEX 4

PLACEMENT OF CASES ON THE PERCEPTUAL MAP

Substantive — Restricting

The Incorporation Cases and the Nowse Pollution Case were classified as being “‘Substantive-Restricting’.

The SC Determination on the Incorporation Cases is more restrictive than the Noise Pollution Case because it prevented
the religious organisations from functioning in its entirety. The determination on the Nouse Pollution Case only instituted
the ban on loudspeakers at certain times of the day.

The SC Determination on the Incorporation Cases is more substantive than in the Nowse Pollution Case. This 1s because the
Court in the Noise Pollution Case dealt with both religious freedom and atmospheric pollution. In contrast, the Court
focused on the substance of religious freedom alone when deciding the Incorporation Cases.

Substantive — Advancing

The SC Determination on the Anti-Conversion Bill and the 194 were both classified as “Substantive-Advancing’.

The SC Determination on the Anti-Conversion Bill was less advancing than the 7194. The Court, in the Anti-Conversion
Bull Determination, held that subject to narrowing the scope of ‘allurement’ — the Bill would be constitutional. There-
fore, the Court did not assess the Bill’s adverse impact on the freedom of religion on minority religious communities
to the same extent that it did in the 794 determination.

Lower Court: 15/2009: this lower court case utilised Article 10 and Article 14(1)(e) to justify why a private prayer

meeting with friends could not amount to a disturbance of the peace. Thus, using the substance of the freedom of
religion in determining its eventual outcome.

Procedural — Restricting

33340, 588893(66), 38946 and 56189/ C/81 were classified as being ‘Procedural Restricting’

3340, 588893(66) and 38946 were more restricting than 56189/C/81 because they resulted in an order that penal-
ised worshipers without a proper assessment on how this would impact their religious freedom. On the other hand,
in 56189/C/81 the Magistrate warned both parties not to disturb the peace. Therefore - although the substance of
the order failed to take into account the freedom of religion of the worshippers - the final order did not criminalise
their activities.

Procedural — Advancing

The School Admission Case, the Four Square Church Case, the Pradeshiya Sabha Case and the Deeghavapi Case were classified
as being ‘Procedural-Advancing’

The School Admission Case was the most advancing as it guaranteed the applicant’s right to a religious education in the
same manner as was originally envisioned when the school was vested in the state.

The Pradeshiya Sabha Case was the most procedural as its outcome rested solely on the interpretation of a legal instru-
ment and its permissive limits (without reference to the applicant’s freedom of religion)

The Foursquare Church Case was more substantive than the School Admission’s Case as the Court briefly considered the
petitioners right to worship as an ancillary factor.

The Deeghavap: judgement was the least advancing as the Court did not specifically deal with the petitioner’s right to
religion — but focused more on the land rights of displaced Muslim families during the time of the Tsunami.
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