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his case focused on the issue of whether prohibiting

corporal punishment in schools violated the rights of

parents who consented fo the use of corporal punish-
ment in line with their religious convictions. This issue arose
due to Section 10 of the South African Schools Act (the
Schools Act) in 1996 stating that “No person may adminis-
ter corporal punishment at a school to a leamer.”

The case was filed by a voluntary association, which is an
umbrella body of 196 independent Christian schools at the
South-Eastern Cape Local Division of the High Court and
thereafter came up in appeal af the Constitutional Court.
They stated that the prohibition of corporal punishment was
an infringement of their individual, parental and community
right to freely practise their religion. The appellants also
stated that the relevant section in the legislation violated
the constitutionally guaranteed right to privacy, education,
language and culiure and the rights ensured to cultural,
religious and linguistic communities.

The respondent in this case was the Minister of Education.
He stated that inflicting corporal punishment violated con-
stitutionally guaranteed rights such as the right to equality,
human dignity, freedom and security of the person and the
right of the child to be protected from malreatment, neglect,
abuse or degradation. The respondent also stated that
banning corporal punishment was a current frend seen in
other democratic nafions and that South Africa was bound
fo ban this form of punishment in light of its infernational
commitments such as fo the Convention Against Torfure and
the Convention on the Rights of the Child. The respondent
argued that though the parents may continue to punish their
children in this manner, the school should not do so. The
respondent also stated that this was an effort to bring the
education system in line with constitutional principles and to
ensure uniformity among all schools in the country irrespec-
five of whether they were public or independent schools.

The Court took note of the fact that the Act only prevented
the school from carrying out corporal punishment and did
not in any way hinder the parents from bringing up their
children in line with their beliefs. Reference was made

fo the Canadian case of P v S where it was stated: “...
Whereas parents are free to choose and practise the
religion of their choice, such activities can and must be
restricted when they are against the child’s best interests,
without thereby infringing the parents’ freedom of religion.”
The court was of the opinion that the respondent’s argument
that granting exemption from this law to those of a par
ficular faith will breach the right to equality of others was
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not convincing, and the Court substantiated ifs position by
citing the case of Prinsloo v Van Der linde and Another
where the Court sfated that “...the essence of equality lies
not in freating everyone in the same way, but in treating
everyone with equal concern and respect.”

Dealing with the infringement of the child's human dignity,
the Court looked at other cases in South Africa and else-
where, where corporal punishment has been regarded as
a violation of human dignity and stated that: “We cannot,
however, forget that, on the facts as supplied by the appel-
lant, corporo| punishment administered by a teacher in the
institutional environment of a school is quite different from
corporal punishment in the home environment. Section 10
granfs protection to school children by prohibiting feachers
from administering corporal punishment. Such conduct
happens not in the infimate and spontaneous atmosphere of
the home, but in the detached and institutional environment
of the school.”

The Court highlighted the fact that the law was also
intended to address the past where there had been state
sancfioned use of physical force. While respecting the
religious beliefs and their ways of correcting children, the
Court decided that the law prohibiting corporal punishment
should be upheld. The Court poinfed out that this does not
interfere with parents using corporal punishment on their
children and that this law was to prohibit parents from
authorising teachers to inflict corporal punishment. This
was not considered a violation of freedom of religion, as
children are faught other secular norms in school.

"...The parents are not being obliged to make an absolute
and strenuous choice between obeying a law of the land
or following their conscience. They can do both simultane-
ously. What they are prevented from doing is fo authorise
feachers, acting in their name and on school premises. ..
When all these factors are weighed together, the scales
come down firmly in favour of upholding the generality of
the law in the face of the oppe”om's claim for a constitution-
ally compelled exemption..."

The Court also noted that a curator to represent the children
would have enriched the discussion: "...Although both the
state and the parents were in a position fo speak on their
behalf, neither was able to speak in their name... Their
actual experiences and opinions would not necessarily
have been decisive, but they would have enriched the
dialogue...”
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his case was filed, with six main declarations being
sought against specific public schools as well as pub-
lic schools in general. It was sought to have declared

as a breach of the National Religion Policy and as unconsti-

tutional a range of propositions, which included, “including
promoting only one religion in favour of others; associating
itself with any particular religion; requiring of a leamer fo
disclose (to the school) adherence to any particular religion;
and permitting religious observances during school pro-
grams on the basis that a learer may elect to opt out.”

In addition, seventy-one interdicts were sought against six
specific schools including for the schools “holding itself out
as a Christian school”, “having a value that includes learn-
ers to strive fowards faith”, endorsing the school as having
a Christian character, recording that its school badge
represents the Holy Trinity, recording as part of its mission
statement that “we believe”, having religious instruction and
singing, handing out Bibles, opening the school day with
Scripture and explicit prayer dedicated to a particular God
and referring to any deity in a school song, to mention a
few.

The main argument was that the conduct of the schools is
offensive fo the Constitution and fo the National Religion
Policy. The schools on the other hand argued that they too
have freedom of religion, that they are legally entitled to
have an ethos of character and that the school govering
body is entitled to determine this ethos or character with
reference to the religious make-up of the feeder community
that serves the particular school. The applicants argued that
even if all the students from the particular feeder area were
adherents of a particular religion, the school was yet not
entitled to adopt one particular religion, as that would be in
violation of Article 15(1) of the Constitution which provides
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that “Everyone has the right to freedom of conscience,
religion, thought, belief and opinion.”

Further, the applicants argued that Arficle 15(2) which
provides that “Religious observances may be conducted

at state or state-aided institutions, provided that— (a) those
observances follow rules made by the appropriate public
authorities; (b) they are conducted on an equitable basis;
and (c] attendance at them is free and voluntary” was not
applicable in this instance, as the Article stated that the ob-
servances may be conducted ‘at’ at the school (by someone
else) and not ‘by’ the school. The Court referred to the fact
that the Court has generally taken a neutral position when
adjudicating on state and religion. The schools argued that
the National Religious Policy does not constitute law, to
which the Court agreed, stating that however it has policy
value. The Court stated that the applicant either needs o
show that the conduct of the schools is not in line with the
relevant law or that the relevant law is unconstitutional.

The Court stated that the school governing body has taken
into consideration what is equitable, or free and voluntary,
and has also sef out a rule that legitimises the conduct. The
Court also concluded, that as the diversity of the nation
should be celebrated and has even been recognised in
the constitution, a public school should not hold out itself
as having adopted one particular religion: “In the circum-
stances we issue the following order: (a) It is declared that
it offends s.7 of the Schools Act, 84 of 1996 for a public
school - (i) fo promote or allow its staff to promote that it,
as a public school, adheres to only one or predominantly
only one religion fo the exclusion of others; and {ii) to hold
out that it promotes the interests of any one religion in
favour of others..."
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